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IMPROVING THE BUSINESS CLIMATE FOR
SUBCONTRACTORS, ONE STATE AT A TIME
PRESIDENT’S MESSAGE

By David G. Cannistraro

I

t was a pleasure to see and talk
with so many of you at the NSA’s
Spring Conference in San Antonio in April. For me, personally, the
conference is always a great source
of information you won’t find in any
news blog, twitter feed, or magazine.
Most important, it’s an opportunity to hear first-hand
about the business and policy issues that are front and
center in different regions, and to gauge how we compare
in my home state of Massachusetts. Listening to the reports from other states, I often think the grass is greener
– particularly when it comes to laws and regulations protecting subcontractors. In Massachusetts, we are catching up – passing Prompt Pay in 2010 and 5% retainage in
2014 – but we’re still well behind where other NSA states
are on some issues – indemnification, in particular. Our
law here in Massachusetts offers little protection at all.
But we are now working hard to change that. Inspired
by the 2013 success of the Minnesota Subcontractors Association in passing indemnity reform, we’ve now made it
our #1 legislative priority. If they could do it, so could we!
We borrowed some of their material, and re-invigorated
our approach. While we haven’t passed our bill yet – we
are confident we will, if not this year then next. There’s
a sense of inevitability now, that there never was before.
And it’s all because we know what’s possible, based on
what we learned at our NSA conference.
If I had to guess, I’d say Minnesota might feel similarly with respect to retainage reform. Close on the heels of
their 2013 indemnity victory, they heard about our Massachusetts success passing 5% retainage, and mounted a
campaign of their own. Less than two years later, in May
this year, they celebrated their own huge victory, when
the Governor of Minnesota signed their 5% retainage bill
into law. Read all about it in this issue of NSA Today
– and join me in extending a well-deserved “congratulations”! New York and Illinois, too, are now pursuing
retainage reform – and sooner or later, they will get it,
because national trends are in their favor.
This is what comes of sharing information at NSA
meetings, and being inspired by the success of others.
Our meetings are not just about getting ideas for new
programs, or better recruitment techniques; they’re about
sharing strategies for success where it counts the most:
in our state legislatures. For me, this is the greatest value
of NSA: gaining the knowledge and tools we need to improve the business climate for subcontractors across the

country, one state at a time – not just for today, but for years to
come.
With that in mind, I hope all NSA members will be sending
a representative to the Fall Executive Directors Meeting in
Chicago on October 21 – and I look forward to seeing everyone
at our 2017 Spring Conference in Nashville!
David Cannistraro (ASM)
JC Cannistraro
(617) 926-0092
davec@cannistraro.com

THE BEST OF THE BEST

Through NSA, association leaders from across the country
come together to share information and ideas to promote the
success of their organizations. This beneficial exchange continues through NSA Today, where we feature the latest news from
NSA members and showcase their “Best of the Best” programs
and events to benefit subcontractors.
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NESCA PROVIDES TESTIMONY
TO SENATE LABOR COMMITTEE
ON PAYMENT ISSUES

n May 23, 2016, Northeastern Subcontractors
Association (NESCA) Executive Director Michael
Misenhimer provided testimony to the New York State
Senate Labor Committee regarding payment problems
experienced by subcontractors on public projects.
Misenhimer declared “if there is a single goal that
has defined NESCA over its more than 45-year history, it
is improving payment practices within the construction
industry. Many of the achievements that have characterized
the association are tied to ensuring that subcontractors get
paid on time for work properly performed.” Misenhimer’s
testimony focused on two primary issues: (1) The problems
experienced by subcontractors due to the withholding
of significant amounts of retainage by public owners for
unreasonably long periods of time, and (2) Public agency
change order procedures which require the prompt
performance of extra work by subcontractors but with no
guarantee of the prompt processing and payment of those
extras by public agencies.
Misenhimer pointed out that retainage seriously impairs
subcontractor cash flow, and since most projects include
retainage, any retainage funded out of working capital
effectively results in a complete withdrawal of this working
capital from a subcontractor’s operations. He added that
retainage essentially requires that subcontractors incur
the expense of financing a portion of the project, and the
practice has persisted, at least in part, because it remains a
form of interest-free financing for the owner. He stressed
the need for retainage reform in New York State, and called
for support of legislation that would require the release of
retainage to each subcontractor no later than 60 days from
the completion and acceptance by the public agency of that
subcontractor’s work. Misenhimer also urged support for
legislation that would prescribe timelines and procedures to
be followed by public agencies to expeditiously deal with the
punch list upon reaching substantial completion.
Misenhimer further testified that public contract
provisions covering changes and extras have always been
of particular concern to subcontractors. Typically, public
contracts require the contractor or subcontractor to submit a
cost proposal within a specified, and usually short, period of
time. Rarely, on the other hand, do public contracts require
the agency to process the contractor’s/subcontractor’s cost
proposal or issue a change order within any specified period
of time. As a result, contractors and subcontractors are
forced to perform the changed work, incur the additional
costs, and refrain from even requesting payment for that
work until a formal change order has been issued. Once
the extra work has been completed, public agencies have no

real incentive to negotiate fair change amounts promptly,
and payment delays are often lengthy. At the same time,
contractors and subcontractors lose the leverage necessary
to negotiate fair adjustments in price by having to wait until
the work has already been completed before reaching an
agreement with the public agency.
Misenhimer called for a number of actions to be taken by
public agencies to accelerate the processing and payment of
change orders to contractors and subcontractors, including:
• Require public agencies to either approve or
disapprove the contractor’s cost proposal no later than 30
days from the date of submittal by the contractor. If the
public agency fails to approve or disapprove the contractor’s
cost proposal with the 30 day requirement, the contractor’s
cost proposal shall be deemed accepted by the public agency.
• Require public agencies and contractors to quickly
resolve the scope of work to be performed under the change
order.
• If there is a dispute as to the cost of the change order,
allow the contractor to invoice for fifty percent (50%) of the
contractor’s estimated cost to perform the work pending
resolution of the disputed amount.
• Include a contingency allowance in public contracts
to allow public agencies to expeditiously process and make
payment on small changes without going through the formal
change order procedure.
Michael Misenhimer, Executive Director
Northeastern Subcontractors Association, Inc.
6 Airline Drive
Albany, New York 12205
Phone: 518-869-9800
Email: m.misenhimer@nesca.org
Website: www.nesca.org
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SADV CONTINUES TO MOVE FORWARD
TO FIND ANSWERS AND IDEAS

E

• We have some sharing but it is not as interactive as
		
it used to be.
• Some members don’t want to be known for 		
		
complaining and having it getting back to the GC.
• Others don’t want to share their good GCs with 		
		 others.
We are trying to find the answer to keep BPI alive…..any
suggestions from our fellow NSA members?

VENTS
This year we had a very successful SADV Professional
Showcase, our largest annual event, with more than
450 attendees who came to recognize trades people who do
the work. Many GC/CMs, Subcontractors, Suppliers and
Vendors were there in support of SADV. It was the best
and most well attended Commercial Industry Event in the
City of Brotherly Love….SADV is Feeling the LOVE.
The most exciting guest speaker we have had was Anne
Fadullon, Director of Planning and Development for the City
of Philadelphia. Many in attendance were quite impressed
with her vision and honesty. She was open about obstacles
and challenges. We are all looking forward to her successes
in office.

S.I.P - A NEW IDEA
This year, we’re experimenting with an Educational
Panel to cover hot topics and industry updates, with Q &
A, at the beginning of each meeting for approximately 1520 minutes. Depending on the particular topics for the
meeting, the Panel will consist of legal, insurance, bonding,
safety, accounting or banking experts. This also gives our
vendors and service providers a chance to be in front of our
members. We’re calling it the Sub’s Informational Panel
– aka the “S.I.P.” panel – and yes, it’s a reference to other
activities that take place at the meeting!

MEMBERSHIP
This year SADV has grown 30% to 139 members –
with 25 new members added to our rolls; and attendance
to our meetings is excellent – up 300%. Now we need to
work on retention of our members. We are incorporating
NESCA’s idea of recognizing members throughout the
years – specifically, at 10, 20, 30 and 40 years – at our new
“Annual SADV Meeting”. We will use our Marriott Points
(meeting venue) to get gift certificates for drawings to give to
our members, along with other SADV give-aways from past
events – all with no additional monies spent. In addition,
we are giving ten, $1,000 scholarships to SADV graduating
seniors. Also, we have gone through our records to gather
the Past Presidents’ names and tenure to put on a plaque to
commemorate their commitment to SADV.
In short – great things are happening and we are moving
forward with strong ideas and support.

LEADERSHIP
Finally, our Board is considering a “mini” retreat of four
hours to gain direction, and improve the functionality of
our entire board, executive and individual board members.
It will not only strengthen the board and their commitment,
it will strengthen the financial stability and overall success
of SADV. Wish us luck!
In summary, SADV is moving in the right direction.
With the continued guidance, support and sharing of ideas
with other NSA members, we will gain knowledge and
therefore, success.
Amy Hennessy
Executive Director

INDUSTRY PARTNERSHIPS
At SADV we have been working hard to build strong
partnerships across the industry, with great success.
However, we find ourselves struggling with our BPI sessions
and GC/CM Meet & Greets.
The GC/CM Meet & Greets so far are tough to schedule
since everyone is so busy. We are hoping that improves.
“BPI” stands for Building Partnerships with Information
–and refers to peers sharing facts and experience with GC/
CM’s and Building Owners. While members value these
sessions, we face some challenges:

Subcontractors Association of Delaware Valley (SADV)
400 Stenton Avenue, Suite 215
Plymouth Meeting, PA 19462
Ph: (610) 649-7238
Fx: (610) 896-4526
Website: www.sadv.org
Email: info@sadv.org

THE MISSION OF NSA

The mission of the National Subcontractors Alliance is to promote the exchange of information between its
member organizations, and to foster opportunities for representation at the national level on industry issues.
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RETAINAGE REFORM ENACTED
IN MINNESOTA

overnor Mark Dayton signed the Retainage Reform Bill
(Chapter 133) into law on May 19, 2016. The new law
passed unanimously in both houses and will limit retainage in Minnesota to 5%. The effective date is August 1,
2016.
Work on Minnesota public projects was already limited
to 5%. No retainage is allowed on most federal projects such
as those run by the GSA and Dept. of Defense.
In addition to limiting retainage to 5% the new law will
allow subcontractors to suspend work if progress payments
are not made. It will also allow recovery of interest, court
costs and attorney fees if civil action is required to collect
undisputed retainage.
This important reform represents a significant victory
for subcontractors. The Minnesota Subcontractors Association (MSA) initiated work on retainage in 2011. The association led 20 different subcontracting trade associations in
support of the change. Throughout the process MSA negotiated with numerous contractor associations to reach an
agreement on the language in this new law. Those terms of
agreement include an explicit commitment to work on the
possibility of establishing a trigger date or other mechanism
to ensure prompt payment of retainage.
Excessive retainage led to higher construction cost, reducing it to 5% will help hold those costs down. MSA greatly appreciates the work of chief authors Sen. Sparks, Sen.
Dahle and Rep. Rarick on this important reform.
Passage was not easy, as stated before, we started in
2011. Countless hours were spent in meetings, negotiating
sessions and lobbying legislators. This bill was enacted in a
particularly difficult legislative session as illustrated by the
accompanying chart. Capitol building construction, rancor

between the parties and a short legislative session all combined to minimize legislative action. The legislature was
forced by the clock to adjourn before passage of funding of
important infrastructure needs.
This is the second successful legislative reform sponsored
by the Minnesota Subcontractors Association. Indemnification reform passed in 2013. Successful advocacy has been
a key driver in the growth of MSA; membership is at an all
time high. Other factors include dedicated members, top
notch performers in recruiting (Fred Wessman) lobbying
(Nick McNeely) and as well as improved education, safety
and networking events.
We move forward optimistically. This is a process and
we know that persistence will carry the day. A commitment
to fairness makes our message easy to deliver. “By advocating fairness as the bedrock principle; the MSA goal is to
establish the best possible public and business environment
to enable success of all parties in a construction transaction.
Mike Schmaltz
Executive Director
Minnesota Subcontractors Association (MSA)
1123 Glenwood Ave. #100
Minneapolis, MN 55405
(612) 598-1753
Website: www.msamn.com
Email: info@msamn.com
Email: execdir.mike@gmail.com
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ONLY 108 BILLS SIGNED INTO LAW!
The effort it took to enact Retainage Reform is
illustrated by the chart at right:
(#1) 1,653 bills were introduced in the House.
(#2) 1,415 bills were introduced in the Senate.
(#3) Only 108 bills passed both houses and were signed by
Governor Dayton.
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CENTRAL TEXAS SUBCONTRACTORS
ASSOCIATION UPDATE

LEGISLATION
We are lucky at CTSA to have a group that works very
hard for subcontractor rights. Texas Construction Association, TCA, has become a potent force in the Texas Legislation over the past six years and is making huge strides for
subcontractor rights. Last year they had five bills they were
focusing on and got one passed. We had a large freshman
class to work with and many issues got left in calendar. We
were successful in passing the Consolidated Insurance Program - SB 1081 provides that the Consolidated Insurance
Program principal must furnish crucial information about
the CIP prior to a contactor entering into a construction
contract. It also requires the principal to furnish promptly a
copy of the insurance policies under the CIP. We are already
starting to gear up for the next legislative session starting in
January 2017 and working to gain support during the upcoming fall elections.

t Central Texas Subcontractors Association, we are
preparing to celebrate 10 years as an association. Our
board works hard to come up with great meeting topics
and find speakers that help educate our members on issues
they face in the construction world.
MONTHLY MEETINGS
Our monthly membership meetings are well attended by
members and offer many opportunities to network. Some of
the topics this past year were:
• OSHA Confined Spaces Update
• Construction Theft - Austin Police Department		
Detective spoke on current issues, what to look for,
ways to protect your stuff, and what the department 		
needs when you do have a theft
• Cyber/Data Breaches for Subcontractors
• Open Carry - Texas became an open carry state 		
January 1, 2016 and we had the
Texas Concealed Handgun Association President
speak about rights, signage, documentation, etc.
for employees and employers.
GOLF TOURNAMENT
We had another very successful golf tournament in early
May at the Star Ranch Golf Course. Our members, along
with some GC’s, enjoy the opportunity to get out of the office on a Friday afternoon. This was our third year to do a
ball drop with one of our equipment vendors donating use
of the lift. The players seem to really enjoy this event and the
winner took home $348 in cash.

CTSA/TCA PAC CLAY SHOOT
At the end of August, CTSA held their first ever TCA
PAC Clay Shoot. The goal of this event was to help raise
funds for our legislative association, Texas Construction
Association.
It was a bit tricky to get people to donate personal
funds at first but word started to spread and we had a very
successful first year event. We raised over $12,000 between
registration fees and the silent auction! We plan on making
this an annual event and are hoping to double our registrants
for this year.
For more information about CTSA
Central Texas Subcontractors Association
PO Box 1087
Cedar Park, TX 78630
www.ctsaonline.org
Wendy Lambert, Executive Director
wendy@ctsaonline.org
512-255-6373
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ASM NEWS & EVENTS
A

Leadership Breakfast Focus - Secrets to Long Term Success

SM’s Insurance Program issues nearly a half-million
dollars to participating members
In the spring of this year, Acadia Insurance, Sponsor
of ASM’s group insurance program, announced a dividend
of $474,326 for ASM member insureds, as result of the
program’s good safety record and low losses in the 2013 plan
year. Seventy-seven members received a dividend check
for contributing to that good performance – in amounts
averaging over $6,000 each!
The Acadia Insurance Program was one our most
valuable member benefits, providing members with high
quality insurance coverage and service, at competitive
rates, with the added bonus of potential rewards for good
performance. While not every year is the same, and not
all years produce dividends, the results overall have been
impressive: Since 2003 Acadia has returned over $4.5
Million in dividends to ASM members in the program – an
average of more than $350,000 annually! Not a bad return
on membership investment!

In April, ASM held the second in its Leadership
Breakfast series, which featured an informal, round-table
style “conversation” with the principals of E.M. Duggan,
a 5th generation mechanical company that celebrated its
125th anniversary this year.
Beginning in 1891 as a modest plumbing and repair
business, E.M. Duggan has become a highly respected,
award-winning
company
providing
top quality plumbing,
HVAC, fire protection,
special projects, and 24hour service to a wide
range of industries.
CEO & President
Vincent Petrone and Executive VP of Operations Len
Monfredo shared how the company has diversified over
time, controlled costs through the use of
pre-fabrication, embraced new technologies, and invested in
its people while maintaining the company ideals of tradition
and innovation.

$1,000 Continuing Education Grants Available to Young
Professionals
As a new benefit for members of our Young Professional’s
Group, ASM now offers tuition grants of up to $1,000
to help defray the costs of continuing education courses
or training programs directly related to a career in the
construction industry. The grants come from ASM’s new
“Leadership Development Fund,” which in turn is supported
by sponsorships at our annual Golf Tournament. Thanks
to the generosity of our inaugural Fund sponsor, Alliant
Insurance, ASM has $5,000 available to fund grants for our
YP members this year.
Applications for the grants are accepted anytime, and
are available on a first-come-first served basis, with a limit
of one grant per company per year.

Tom Palange of J.C. Cannistraro; Amy Fahey of Colantonio, Inc., Kate
Waldron of LAN-TEL Communications and Lori Coletti of Big Bark
Solutions

ASM Gets Creative With Marketing Seminar
In May, ASM held a creative, practical presentation
on “Ten Foolproof Tips for Marketing Your Business”
designed to hit home for subcontractors who are often too
short on time and budget to do justice to marketing. It was
deliveredby a panel of industry marketing experts including
two subcontractors, a general contractor and a marketing
firm, who all got five star reviews for their budget-friendly
approach.

ASM’s Young Professional’s Group with T-Rex in the ultimate learning
environment, Boston’s Museum of Science.
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ASM NEWS continued

than 300 exhibitors, plus a robust schedule of educational
sessions, and draws over 1,000 facilities managers, general
contractors, engineers, and subcontractors from across the
region. For ASM, it’s always a great opportunity to make
connections and build relationships across the industry.
Business coalition defeats draconian “stop wage theft” bill
One of the bills of greatest concern to construction
empOne of the bills of greatest concern to employers this
year – including construction employers – was a “stop wage
theft” bill, S.2207, that would make employers vicariously
liable for any wage violations committed by companies they
hire to perform work as subcontractors. Put forward by a
coalition of union and worker groups, the bill was poorly
drafted and onerous in the extreme, making employers
financially liable for paying the back wages of the violator’s
workers, and subjecting them to punitive triple damages,
too – all despite doing nothing wrong!
The worker groups behind the bill mounted a major
media campaign and put billboards on the highways in an
effort to persuade the Legislature to pass the bill before July
31. ASM and a coalition of 14 other business groups strongly
opposed the bill because it takes a radical approach that goes
further than any other wage theft law in the country.
Thanks to concerns raised by our business coalition, the
original bill was modified significantly, but still included
“vicarious liability” so we continued to oppose it. Although
the bill passed the Senate, the more conservative House
declined to act upon it, so the bill is dead for this year.
However, it will come back next year, as part of a growing
trend to advance worker-friendly legislation nationwide.
Our goal then will be to work with the proponents to come
up with a more reasonable approach to the problem, that
focuses on stronger enforcement of current laws, and targets
wage violators directly.

Their 10 Tips included:
1. Know your “brand” and the image you want to 		
		 convey
2. Know your limits – and prioritize new initiatives;
		
don’t try to “do it all”
3. Have a plan that fits your budget
4. Make a good first impression – with your website
5. Keep the good impression going through your 		
		
people and equipment - put your logo on everything
6. Keep in touch with past, present and potential 		
		 clients
7. Make the most of selected online tools – e.g.,
		
LinkedIn, e-newsletters)
8. Promote your company at every opportunity
9. Get out to meet, greet and connect; join associations
10. Do good, give back to the community – and get 		
		
good PR
While the presentation was geared to construction, the
tips apply to any industry. For a copy of the PowerPoint
Presentation, contact ASM.
ASM exhibits at the Blue Book GC Showcase 2016

ASM HAS MOVED!

Please note our NEW ADDRESS, below:
Monica Lawton, CEO
Associated Subcontractors of Massachusetts, Inc.
15 Court Square, Suite 840
Boston, MA 02108
617-742-3412
mlawton@associatedsubs.com
www.associatedsubs.com

In April, ASM exhibited at the Blue Book Showcase event
held once again at the home of the New England Patriots,
Gillette Stadium. Always a major industry attraction, the
event gave ASM the opportunity to meet a wide variety
of subcontractors, general contractors, and suppliers, and
introduce them to all ASM has to offer.
ASM sponsors ASM Sponsors NEBFM 2016 Trade Show
ASM is proud to once again be an Association
Sponsor and Exhibitor at the Northeast
Buildings & Facilities Management
(NEBFM) Show and Conference on June
29 & 30 at the Boston Convention &
Exhibition Center. The show features more
8
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NEWS FROM THE STATE CAPITOL
the opponents and were very close to coming to an agreement
with the Capital Development Board. Unfortunately, we
were unable to agree on amendment language prior to the
Friday April 15th amendment filing deadline. We think
there may be some movement from some of the opposition
groups. However, the real opposition is from the Illinois
Bankers Association and Illinois RREALTORS®. These two
groups will simply oppose any legislation that removes or
caps retainage in contract negotiations. We will continue to
work on language throughout the year and will re-address
retainage in the future.

I

MSCA’s initiative SB 2450 passed both chambers this
spring. As a reminder, SB 2450 amends the IL Mechanics
Lien Act by extending the time period to file a mechanics
lien on a commercial project from 3 to 5 years. This
legislation contains a 5-year sunset provision and will sunset
on December 31, 2020. IMSCA successfully passed this
legislation in 2012, although at that time it included a 3-year
sunset provision. The law is set to expire this year. SB 2450
will extend it for another 5 years.

Legislative news provided
by the Illinois Mechanical
& Specialty Contractors
Association (IMSCA)

IMSCA’s most recent effort seeking retainage reform
We expected our bill to be received with opposition from
the usual suspects including the Illinois Bankers Association
and Illinois REALTORS®, however, it was met with an
overwhelming amount of opposition – including opposition
from the construction industry, the Capital Development
Board, the Department of Central Management Services and
IDOT. We successfully moved the bill out of committee prior
to the committee deadline with the agreement we would
bring the bill back to committee with an amendment to
remove opposition. IMSCA staff continued discussions with

Legislative Update: June 1, 2016

(For More Legislative News - See Next Page.)

We hoped by the time June 1st rolled around, we would be able to report the
Illinois General Assembly completed their work and met their planned May 31 st
adjournment deadline with an approved budget. Just like last year, that is not the case.
For the second year in a row, lawmakers failed to pass a budget and will return to
Springfield for “continuous session” while Illinois remains the only state without an
operating budget. The distrust between Democrats and Republicans, and Speaker
Madigan and Governor Rauner and now between the House and Senate continues to
swell.

Voter Voice Legislative Power
Voter Voice is a wonderful tool to enable ASA Chicago to get
“the word” out about various legislation happening within
the City, County or State and connects our members to the
ago, Senate President Cullerton suggested passing a “stopgap”
legislators in one click! spendingA week
proposal that would get the state through the current fiscal year, and six

months into FY 17; which would allow schools to start on time in the fall, and provide
some funding to social service providers still waiting for payment – without it being tied
to Governor Rauner’s proposed Turnaround Agenda reforms. The idea was quickly
rejected by Republican leadership and Governor Rauner. However, in the final days of
session with the budget clock ticking loudly – that is exactly what Governor Rauner
suggested should be done. It was met with a simple “we won’t pass that today”
response from Speaker Madigan who further stated such a plan should be assigned to
one of the budget working groups for further discussion.

ASA CHICAGO AWARDS PRESENTED
ASA Chicago Celebrates its 22nd
Annual Awards Evening		
We were pleased to present the
Lifetime Achievement Award to
Judy DeAngelo of JADE Carpentry
Contractors.

Last week, House Democrats pushed an unbalanced budget through its chamber
– a budget Governor Rauner cited as being $7 billion out of balance. The House
Democrat budget bill was sent to the Senate where it was soundly defeated Tuesday
night. Some statehouse insiders believe the Senate Democrats were tired of being run
roughshod by Speaker Madigan, and refused to vote for a budget that was going to be
vetoed by the Governor. The Senate approved its own stand-alone bill to pay for K-12
education that would have ensured schools open on time this fall. However, the House
overwhelmingly rejected the Senate’s bill.
Governor Rauner stated the Democratic controlled House and Senate’s budget
failure is an attempt to build pressure for a post-election income tax hike. The Governor

Safety Award Winner
ASA Chicago hosted its Annual Safety
Award Breakfast and presented the
Final 3 companies that were vying
for the prestigious Excellence in Safety Award. The winner
was announced at the 22nd Annual May Awards evening,
congratulations, Thatcher Foundations. (pictured at right)

Have a safe fall everyone!
Virginia McFarland
Executive Director
ASA Chicago
(847) 827-8336 or ginny@asachicago.org
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The following report gives the status of Legislation as of June 1, 2016. Contact
IMSCA or ASAChicago for further updates.

une 1, 2016 We hoped by the time June 1st rolled around,
we would be able to report the Illinois General Assembly
completed their work and met their planned May 31st
adjournment deadline with an approved budget. Just
like last year, that is not the case. For the second year in a
row, lawmakers failed to pass a budget and will return to
Springfield for “continuous session” while Illinois remains
the only state without an operating budget. The distrust
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budget working groups for further discussion.
Last week, House Democrats pushed an unbalanced
budget through its chamber – a budget Governor Rauner
cited as being $7 billion out of balance.
The House Democrat budget bill was sent to the
Senate where it was soundly defeated Tuesday night. Some
statehouse insiders believe the Senate Democrats were tired
of being run roughshod by Speaker Madigan, and refused to
vote for a budget that was going to be vetoed by the Governor.
The Senate approved its own stand-alone bill to pay for K-12
education that would have ensured schools open on time
this fall. However, the House overwhelmingly rejected the
Senate’s bill.
Governor Rauner stated the Democratic controlled
House and Senate’s budget failure is an attempt to build
pressure for a post-election income tax hike. The Governor
has pointed out many times the Democrats are unwilling
to pass needed reforms to help rein in state spending – they
merely want to appropriate state spending and worry about
how it will be paid for later.
Governor Rauner argued his stopgap plan stands in
contrast to what Democrats voted on because his plan would
keep state services running through the rest of 2016 without
a tax hike by using money that is already available. Rauner’s
plan also called for a stand-alone K-12 budget, allocated
$600 million for higher education, $450 million for a
variety of other programs including food for prisons, utility
payments for state facilities, among other items. In addition,
his plan called for authorizing spending that does not come
out of general state taxes; which would include public works
construction projects that have been sitting idle since June
30, 2015.

We hoped by the time June 1st rolled around, we would be able to report the
linois General Assembly completed their work and met their planned May 31 st
djournment deadline with an approved budget. Just like last year, that is not the case.
or the second year in a row, lawmakers failed to pass a budget and will return to
pringfield for “continuous session” while Illinois remains the only state without an
perating budget. The distrust between Democrats and Republicans, and Speaker
Madigan and Governor Rauner and now between the House and Senate continues to
well.

So what happens next? The unfortunate reality is our
state is being held hostage by those we elect to make these
important decisions and conduct the business of our state.
Everyone is impacted by the lack of a budget and the continued
partisan fighting – not just social service providers, higher
education institutions, schools and vendors – but all of us.
Rep. Jack Franks recently stated “Both sides suffer under
the delusion that it’s OK that real people get hurt as long as
the other side gets blamed for it.” While we hope the two
sides will soon find common ground, it’s possible the budget
impasse in Springfield could last a long time.
Regardless of legislators’ inability to come to a budget
agreement, they did consider legislation important to the
construction industry. Here’s a quick round up of issues
important to IMSCA:
SB 2450 (Althoff/Nekritz) Mechanics Lien
SB 2450 amends the IL Act by extending the time period
to file a mechanics lien on a commercial project from 3 to
5 years. This legislation contains a 5-year sunset provision.
IMSCA successfully passed this legislation in 2012, although
at that time it included a 3-year sunset provision. The law is
set to expire this year. SB 2450 seeks to extend it for another
5 years. SB 2450 unanimously passed both chambers. It will
soon be sent to the Governor for his approval.
SB 241 (Haine/Hoffman) Performance Contracting
SB 241 was a late in the game effort of the design and
construction industry – spearheaded by the American
Institute of Architects (AIA-IL) to address the abuses of
performance contracting in school construction. SB 241
sought the following objectives:
• Make a direct connection between utility cost 		
		
savings and energy modifications.
• Limit the maximum contract term to 10 years; 		
prioritizing upgrades with fast paybacks while
		
limiting taxpayer exposure.
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LEGISLATIVE UPDATE continued
• Ensure inspection of plans and specifications 		
		
according to school building codes, designed and
		
built by those licensed to do the work.
• Give schools the right to review the performance
		
of vendors over the life of a contract and let the 		
		
public see where their resources are going.
SB 2411 unanimously passed the Senate, but stalled
in the House when it was picked up by Representative Jay
Hoffman who is supported by performance contracting
companies. The positive result of our work on this bill was
opening legislators’ eyes to the abuses involved in this type
of alternative contracting. Many Senators had no idea this
construction model is used by school districts and local
governments, and readily agreed this type of construction
needs to be reined in for the benefit of taxpayers. The design
and construction industries will continue working on this
issue in the future.

SB 2964 (Harmon/Hoffman) Prevailing Wage
SB 2964 amends the Prevailing Wage Act and states
prevailing wage shall not be less than the rate that prevails
for similar work performed under collective bargaining
agreements in the locality provided that the agreements
cover at least 30% of the workers. SB 2964 further states
that if collective bargaining agreements do not exist in the
locality, the Department of Labor shall require prevailing
wage to be paid. SB 2964 applies to public works performed
without a written contract. The Department of Labor will
also be required to publish prevailing wages and schedules
on its website. SB 2964 passed both chambers and has been
sent to the Governor for his approval. Governor Rauner
actively lobbied against this legislation so it is doubtful he
will approve it.
HB 4670 (Thapedi) Retainage Reform
HB 4670 was IMSCA’s most recent effort seeking
retainage reform. We expected our bill to be received with
opposition from the usual suspects including the Illinois
Bankers Association and Illinois REALTORS®, however,
it was met with an overwhelming amount of opposition
– including opposition from the construction industry,
the Capital Development Board, the Department of
Central Management Services and IDOT. We successfully
moved the bill out of committee prior to the committee
deadline with the agreement we would bring the bill back
to committee with an amendment to remove opposition.
IMSCA staff continued discussions with the opponents and
were very close to coming to an agreement with the Capital
Development Board. Unfortunately, we were unable to agree
on amendment language prior to the amendment filing
deadline. We think there may be some movement from some
of the opposition groups. However, the real opposition is from
the Illinois Bankers Association and Illinois RREALTORS®.
These two groups will simply oppose any legislation that
removes or caps retainage in contract negotiations. We will
continue to work on language throughout the year and will
re-address retainage in the future.

SB 3277 (Steans) Public Private Partnerships
The IL Chamber of Commerce introduced this legislation
in an effort to expand the use of Public Private Partnerships
(P3) to local governments. SB 3277 was the result of nearly a
year’s worth of meetings between state agencies, the design
and construction industries, and many other interested
parties. The interested groups involved in the P3 discussions
continued to have many questions regarding the use of the
P3 model and were never able to fully come to an agreement
on bill language. SB 3277 was introduced, and due to the
continued discussions, the sponsor, Senator Heather Steans,
decided it was best not to run the legislation this year.
Governor Rauner touted P3 expansion earlier this year as
part of his proposed procurement reforms, so we expect
continued conversations about implementing expanded
P3 models. P3 sounds good in theory, but once you begin
drilling down in to the details – many questions arise.
P3 will continue to be on IMSCA’s radar screen and your
lobbying team will remain active in future discussions.
SB 584 (Cullerton) Procurement Reform
Procurement reform was at the top of most legislators’
and Governor Rauner’s priority lists this year. Multiple
versions of procurement reform legislation was introduced
throughout session. SB 584 was amended and became
the latest version of procurement reform. SB 584 was the
product of Senators Don Harmon - (D) and Pam Althoff (R) who stated SB 584 is a compilation of the best parts of
all previous procurement reform bills that were introduced.
SB 584 included many good provisions, but it also included
increasing the small purchase threshold (no-bid) to
$100,000.00, which triggered opposition from IMSCA. The
design and construction industry coalition successfully
lobbied for the inclusion of an amendment to address this,
which removed our opposition. SB 584 wasn’t considered
by the full Senate prior to the May 31st deadline. As budget
negotiations continue, we expect procurement reform to
remain a part of that conversation and we will continue to
stay engaged as legislation moves forward.

HB 1290 (Currie) Worker Liens
HB 1290 was a troublesome proposal, as it would have
allowed employees to file liens on their employers’ personal
property if the employer failed to pay the employee wages
or other compensation. HB 1290 is an initiative of advocacy
groups such as Raise the Floor whose mission is to empower
workers in low-wage industries. The National Federation
of Independent Business (NFIB) spearheaded talks with
Leader Currie regarding the potential disastrous impact
this legislation could have on Illinois’ business community.
Leader Currie was convinced not to move the legislation this
year.
Your IMSCA lobbying team would like to thank all
of our IMSCA members for your support and assistance
this legislative session. We called on many of you for
your expertise and opinions on many of these proposals,
and also depended on your participation in our Calls
to Action. Your support and interest is appreciated. We
will continue to monitor many of these issues as the
Illinois legislature remains in “continued session”.
Legislative Update: June 1, 2016
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PEGASUS FARM PROJECT SERVING
OVER 500 INDIVIDUALS IN OHIO

ANEO was privileged to be a part of tremendous core community project in Northeast Ohio. Pegasus Farm serves
over 500 individuals with disabilities annually. Their program participants range in age from 3 years to 75 years,
with the majority being between the ages of 4 and 20. These individuals may have emotional, behavioral, cognitive,
developmental or physical disabilities or a combination of these conditions. SANEO partnered with Pegasus Farms to
expand their Pantry Country Store and Gardens in order to meet the growing need and public participation. A 2,000
square foot pole building was constructed to house the program and provide the opportunity for vocational skills training
and employment to sixteen adults who have developmental disabilities. SANEO was honored to be a part of the project and
grateful for the generosity of its members in contributing to the construction.

CONSTRUCTION NEWS:
SANEO is proud to offer its members a monthly publication titled “Construction Legal News”. This pertinent material
is a summarization of all construction related court cases in Northeast Ohio. Members have a quick snapshot of legal
proceedings affecting their business with owners and potential clients. Current court cases and dollar amounts are listed
for review. SANEO members have expressed how valuable this service is for their success in the construction marketplace.
Many contractors simply don’t have the time or manpower to devote to this process; however, the information is vital to
their business. SANEO, as their local trade association, is here to provide this service as a valued member benefit!
For more information, contact:
Lynne Black, Executive Director
Subcontractors Association of Northeast Ohio
Tel: (330) 762-9951, ext.22
director@saneo.com
www.saneo.com
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BUSINESS DEATH COMES… ONE CIP AT A TIME!
By Sewall “Spike” Cutler, Jr., Esq.

O

ne of the least understood, and potentially most
harmful, trends in construction today is the
“Controlled Insurance Program,” or “CIP.” CIPs are
found in numerous guises, but the most common are the
Owner Controlled Insurance Program (“OCIP”), and
the Contractor Controlled Insurance Program (“CCIP”).
The characteristics of these programs are similar, and the
problems they present, pervasive.

premise that subcontractors’ insurance rates will go down
based upon the reduced risk being underwritten; while
this might apply with regard to Worker’s Compensation
insurance (but watch out for lost premium volume
discounts!), it rarely if ever applies with regard to liability
insurance - but the CIP sponsor still takes money away
from you for your liability coverage. In addition, there are
significant additional administrative and reporting burdens
when you are crammed into a CIP – they will cost you more
in the home office. The only way CIPs work is for subs to be
forced to participate, a “shell game” of sorts

WHAT ARE THEY?
CIPs are simply programs of insurance which are
controlled by someone other than the insured, typically,
either the owner of the construction project, or the general
contractor. These programs are promoted under the claim
that they will save money, for the owner (OCIPs) or for the
general contractor (CCIPs). Reasons given for “savings”
include phrases like “buying power,” “enhanced safety
programs” and “volume.” Putative benefits include “greater
coverage,” “higher limits” and coordinated administration.
As a subcontractor, though, you can be relatively certain
of one thing: controlled insurance programs will cost you
money, and may harm your own insurability!

SO, YOU HAD A CLAIM…
CIP participants are generally required to agree to
egregious provisions in the event of a claim, including an
explicit waiver of the right to have independent and unbiased
counsel representing their interests, and an absolute
obligation to allow the CIP’s adjuster to settle claims on
behalf of the insured. Even if the CIP insurance ends up
paying a claim, it may still harm the subcontractor, because
the adjusting process is not performed independently,
but rather, liability for losses will generally be assigned to
subcontractors rather than the CIP sponsor, harming the
loss record of the subcontractor.
Another way CIP claims practices harms and subs is
that most CIPs include very high deductibles, per claim,
thus imposing a much greater expense up front on subs.
Some CIPs have “assessments,” rather than deductibles – the
GC that is the CIP sponsor “assesses” a fixed amount per
reportable event, even if the CIP ends up paying nothing
at all. One prominent general contractor has established a
$25,000.00 per occurrence “assessment,” and also includes
the punitive provision that, if the sub doesn’t report an
occurrence within 48 hours, it will have waived coverage
under the CIP. Each twenty five grand assessment is taken
by issuance of a deductive Change Order.

CIPs COST MORE
Promoters of CIPs require that subcontractors report
their man-hours and insurance costs, then issue deductive
change orders against the subcontract total in an amount
they contend represents the “value” of the insurance
coverage they are providing. Don’t fall for it.
Controlled insurance programs have been the “wild,
wild west” of insurance; you never really knew what coverage
you were going to get until after the policy is issued. CIPs
never cover subcontractors outside the job site, so subs are
still required to provide their own insurance, naming the
project owner and general contractor as additional insureds,
covering risks excluded from the CIP. Because your regular
insurance covers you all the time, this means that you are
being charged for insurance which, by its definition, provides
less coverage than that what you had before.
CIP promoters claim their higher limits are beneficial to
subs, but these “higher” limits cover everyone on the project
(and sometimes, everyone on every project the general
contractor or Owner has going), so the so-called higher
limits are shared between a much greater number of parties.
What about completed operations coverage? CIPs
virtually never provide a Completed Operations tail of
anything like the duration you’re used to having from your
regular coverage, so the insurance coverage that you were
required to provide (and for which you’re not allowed to
charge, because the CIP “covered” you) has to bridge the
gap – and you’ll still be obligated to indemnify the GC in
accordance with the subcontract, if claims arise later.

A LITTLE MODEST RELIEF
Through aggressive efforts on the part of subcontractor
advocates, including the SAM and NSA affiliate, the Texas
Construction Association, legislation passed in the 2015
legislative session require, for the first time, that CIP
sponsors must disclose key provisions of any Controlled
Insurance Program, including a reasonable basis for
calculating the cost of participation, a general description
of the coverages and processes associated with the CIP, and
a copy of the actual insuring agreement. If this sounds like
common sense, you’re right – but the CIP industry and the
contractors which support it fought hard against it. CIPs
have a hard time looking good for subs, if you get to see what
they actually do!

CIP savings are also predicated upon the ludicrous
ONE CIP AT A TIME continues
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ONE CIP AT A TIME continued
WHAT TO DO?
Be sure that, when you bid a job, you are very explicit
about whether you’re including insurance, or not, and if you
are aware there is a controlled insurance program, you may
wish to include an explicit provision in your bid, “this bid is
provided based upon no insurance being provided.” If the
CIP plan administrator provides a worksheet for deductive
change order for insurance, challenge the numbers – if you
can demonstrate that you will not have the savings they
claim you will have under insurance, fight the deduction.
Don’t agree to it up front.

SPECIAL THANKS

Perhaps most importantly, be sure that your fellow
subcontractors, in your trade and in other trades, are well –
informed about the true nature of CIPs, so they don’t make
the unfortunate mistake of assuming a CIP is protecting
them.
Let there be no doubt - CIPs are not here to help you,
so the sooner you recognize it, the better you’ll be able
to protect your limited profit, and control your alreadysubstantial risk.

Milwaukee Tool is an industry-leading manufacturer of
heavy-duty power tools, accessories and hand tools for
professional users worldwide.
Since the company began in 1924, Milwaukee Tool has
led the industry in both durability and performance. With
an unwavering commitment to the trades, Milwaukee
continues to lead with a focus on providing innovative,
trade-specific solutions.
Milwaukee is dedicated to delivering a steady stream
of advanced solutions for the trades that offer increased
productivity and unmatched durability. Milwaukee takes the
time to work side by side with real craftsman to understand
the demands of a constantly changing workplace and how
they can best deliver solutions that help the user work both
faster and smarter. Milwaukee pays attention to the small
details that make a big difference. This user focus not only
leads to solutions for real jobsite challenges, but fuels the
disruptive innovation seen across all product lines.

Sewall “Spike” Cutler, Jr. is a partner in Cutler-Smith, P.C.
in Dallas Texas and serves as Counsel to the Subcontractors
Association of the Metroplex (SAM).
He can be reached at:
214-219-0800 or at scutler@cutler-smith.com

THANK YOU TO OUR PLATINUM SPONSOR!
PLEASE SUPPORT MILWAUKEE TOOL.

OUR GOLD SPONSORS MAKE IT GREAT! SUPPORT THOSE THAT HAVE STEPPED UP!
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RECENT TRENDS IN THE ECONOMIC LOSS
RULE IN ARIZONA

By Neal Eckel, Esq.

economic loss from Orkin’s alleged failure to adequately
perform its promises under the Agreement, the ELR bars
their tort claims.”
In a footnote to this last paragraph the Cook court stated:
“We reject the Cooks’ argument that the ELR does not
apply to their fraud and misrepresentation claims. The
Arizona Supreme Court held in Flagstaff II that a contracting
party is limited wholly to its contractual remedies for purely
economic loss related to the subject of the parties’ contract.”

1. History of the Economic Loss Rule
A. Salt River Project v. Westinghouse Elec. Corp.
The Arizona Supreme Court first adopted the Economic
Loss Rule in a strict product liability case, Salt River Project
v. Westinghouse Elec. Corp, 143 Ariz. 368, 694 P.2d 198
(1984), noting that contract law is designed to protect the
parties’ expectations whereas tort law is designed to promote
the safety of persons and property.
B. Flagstaff II
In Flagstaff Affordable Housing Ltd. P’ship v. Design
Alliance, Inc., 223 Ariz. 320, 223 P.3d 664 (2010)( Flagstaff
II) the Arizona Supreme Court took Salt River Project a
step further and found that a plaintiff who contracts for
construction cannot recover in tort for purely economic
loss, unless the contract otherwise provides.
Flagstaff II involved a claim by a property owner against
an architect for negligent design. The court held that the
Economic Loss Rule applies not only in construction defects
cases but also to architects who had contracted with an
owner.
The court believed parties are best served by ordering
their commercial remedies (such as repair costs, diminished
value or lost profits) through a contract, and that tort
recovery would be available only when the economic loss is
accompanied by physical injury to persons or other property.

B. Shaw v. CTVT Motors, Inc.
However, in Shaw v. CTVT Motors, Inc., 232 Ariz. 30,
300 P.3d 907 (2013), the Arizona Court of Appeals found
that a claim under the Consumer Fraud Act is not barred
by the ELR since the CFA is a statutorily created remedy
and cannot be trumped by the ELR, which is a common law
doctrine (judicially created).
3. ELR and Fraud in the Inducement
The economic loss rule has also been applied to bar fraud
in the inducement claims unless a party is seeking to rescind
or reform the contract due to fraud.
A. Maricopa Inv. Team, LLC v. Johnson Valley Partners,
LP
The Arizona Court of Appeals found the ELR bars a
party from asserting a purely economic loss claim for fraud
in the inducement. Maricopa Inv. Team, LLC v. Johnson
Valley Partners, LP, 2012 Ariz. App Unpub. LEXIS 1453;
2012 WL 589849. NOTE: Decision is subject to further
appellate review.

2. ELR and Fraud Claims
A. Cook v. Orkin
In Cook v. Orkin, 227 Ariz. 331, 258 P.3d 149, the Arizona
Court of Appeals applied the Economic Loss Rule to fraud
claims as well, finding the ELR bars all tort claims where
only economic loss is alleged.
Cook v. Orkin involved a claim by homeowners against
a termite company for negligence, misrepresentation and
fraud, alleging Orkin misled them about being able to get
rid of termites and promising to repair any damage resulting
from termite activity, thereby inducing them to enter into a
contract they would not have otherwise.
The Cook court cited Flagstaff II’s finding that “in
construction defect cases involving only pecuniary
losses related to the building that was the subject of the
construction contract there were ‘no strong policy reasons to
impose common law tort liability in addition to contractual
remedies.’”
“As in Flagstaff II, the contract law policy of upholding
the parties’ expectations favor limiting the Cooks’ claims
to those in contract and, where there has been no injury
besides that to the subject property, there is no strong policy
to impose tort liability.”
“Because the Cooks are seeking remedies for purely

B. Int’l Franchise Solutions, LLC v. BizCard Xpress, LLC
Another Arizona District Court has recently clarified
that while the ELR bars fraud claims, it does not bar fraud
in the inducement claims if such claims seek to rescind
or reform the contract induced by fraud. Int’l Franchise
Solutions, LLC v. BizCard Xpress, LLC, 2013 U.S. Dist.
LEXIS 69600.
C. Del Mar Land Partners, LLC v. Stanley Consultants,
Inc.
This case involved a fraud claim against a civil
engineering firm alleging it had made false statements prior
to execution of the contract about defendant’s experience
in providing services and obtaining building permits. Del
Mar claimed the false statements induced it to enter into the
contract and an addendum.
The Arizona District Court acknowledged the Arizona
Supreme Court had not specifically addressed this type of
fraud claim, but the court found the Cook v. Orkin decision
controlling and dismissed the fraud claim as barred by the
ELR. Del Mar Land Partners, LLC v. Stanley Consultants,
Inc., 2012 U.S. LEXIS 40447; 2012 WL 1019066.
15
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AZ LAW TRENDS continued

Because plaintiff’s common law fraud claims are based on
the same alleged conduct as its contract claims, these claims
are barred by the economic loss rule.”

4. Other Cases Expanding the ELR
A. Red Equipment Pte. Ltd. v. BSE Tech, LLC
In 2014, the U.S. District Court for Arizona addressed
the application of the ELR to a non-product liability/nonconstruction defect claim. Red Equip. Pte. Ltd. v. BSE Tech,
LLC, 2014 WL 2557129, involved a claim by a company that
deinstalled semiconductor equipment against a company
that sold and leased refurbished semiconductor equipment.
BSE brought an action for breach of contract, breach
of implied covenant of good faith, gross negligence and
negligence. Red Equipment moved to dismiss the gross
negligence and negligence claims as barred by ELR since the
alleged damages were purely economic.
The District Court’s decision relied heavily on Cook v.
Orkin, stating “The Cook case applied the [ELR] doctrine
to a contract ‘for services…’”. The court noted BSE’s alleged
damages were to the equipment itself.
Since the damages were purely economic the District
Court found the tort claims were barred by the ELR, citing
Salt River Project:
BSE’s tort claims have nothing to do with “the safety of
persons and property” which is what tort law is designed
to promote, but rather involve “the parties’ expectations”
which is what contract law is designed to 			
promote.

5. Cases Restricting the ELR
A. Adonia Holding GmbH v. Adonia Organics, LLC
The Arizona District Court declined to apply the ELR
to an unjust enrichment claim, noting such a claim is a
quasi-contract remedy. Adonia Holding GmbH v. Adonia
Organics LLC, 2014 U.S. Dist. LEXIS 174172
B. McGill v. Nat’l Specialty Ins. Co.
The Arizona District Court declined to apply ELR
to breach of rental agreement where it was unclear if
Supplemental Liability Insurance had been agreed to.
“[I} f there was no agreement in which the parties ordered
their prospective relationships by allocating the risk of
future losses with respect to SLI, the contract law policy
of upholding the expectations of the parties would not be
undermined by allowing Plaintiffs’ tort claims to proceed.”
C. Gauba v. Florence Hosp., LLC
The Arizona District Court declined to dismiss a claim
of fraud arising from breach of a loan agreement since it was
unclear whether an enforceable contract existed between
plaintiff and defendant. Gauba v. Florence Hosp., LLC, 2013
U.S. Dist. LEXIS 86215.
Citing Cook v. Orkin, the court noted “The economic
loss rule, however, is predicated on the existence of a binding
contract between the two parties.

B. Maricopa County v. Office Depot, Inc.
The Arizona District Court, in Maricopa County v.
Office Depot, Inc. 2014 U.S. Dist. LEXIS 164331, applied
the ELR to decline an amendment to allege fraud arising
from the purchase of office supplies. Maricopa County
claimed Office Depot defrauded it by not giving it Office
Depot’s best governmental pricing. In declining to allow
Maricopa County to amend its fraud claim the court relied
on Arizona’s ELR decisions:
“The economic loss doctrine prohibits certain tort
actions seeking ‘pecuniary damage[s] not arising from injury
to plaintiff’s person or from physical harm to property.”
Sullivan v. Pulte Homes Corp., 232 Ariz. 344, 306 P.3d 1
(2013) (quoting Restatement (Third) of Torts: Liability for
Economic Harm §2 (Tentative Draft No. 1, 2012)).
“’Economic loss, ‘…refers to pecuniary or commercial
damage, including any decreased value or repair costs for
a product or property that is itself the subject of a contract
between the plaintiff and defendant, and consequential
damages such as lost profits.” Flagstaff II.
“The economic loss rule limits a party to its “contractual
remedies for purely economic loss” arising from the other
party’s “alleged failure to adequately perform its promises
under” a contract. Cook v. Orkin. [citation omitted].

6. Can Negligence and Fraud Claims be Preserved in 		
Contract?
Given the court rulings applying the ELR to fraud
claims, one way to preserve claims for negligence and fraud
is to negotiate such a clause in the contract.
Flagstaff II states parties will be limited to purely
economic losses unless they have provided in their contract
for tort remedies:
“Thus, the parties can contractually agree to preserve tort
remedies for solely economic loss, just as they can otherwise
specify remedies that modify common law recovery.”
Author:
Neal Eckel, Esq. is a partner in the firm of Durazzo, Eckel &
Hawkins, P.C. in Tucson, AZ, and is Counsel to the Alliance
of Construction Trades (ACT). He can be reached at
neal@durazzo-eckel.com.
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OHIO LEGAL BRIEFS

when it was discovered he was running two competing side
businesses, that Stryker believed Ridgeway was using to
divert business from Stryker. Stryker also believed Ridgeway
was conspiring with another of Stryker’s competitors to steal
Stryker’s employees, funnel confidential Stryker information
to this competitor, and sabotage Stryker’s business. Stryker
believed it would find all the proof needed to confirm its
suspicions in Ridgeway’s personal emails, text messages, and
cell phone records. But, as Stryker learned, obtaining those
documents wouldn’t be as easy done as said.
When Ridgeway produced few responsive documents in
discovery, Stryker claimed shenanigans. Ridgeway explained
that emails within large date ranges had been deleted by
his webmail provider, that he had not used a specific cell
phone account during the relevant time period (as the
reason he did not produce phone records for that number),
and denied certain documents ever existed. Undeterred,
Stryker issued a subpoena to Verizon, which disclosed the
account in question had been used. Stryker also discovered
emails Ridgeway denied sending, in the possession of a third
party he was accused of improperly soliciting for business,
and when Stryker hired a forensic computer technician to
examine Ridgeway’s devices, found more than 188,000
additional communications that Stryker had been told no
longer existed.
Based upon the newly-discovered information, Stryker
move the Court to sanction Ridgeway for violating the
discovery rules. In opposing the motion for sanctions,
Ridgway argued he shouldn’t be punished because Stryker
ended up getting the information it sought from third
parties (Verizon and the customer, and from the forensic
examination), so even if Ridgeway didn’t produce it himself,
or if he had destroyed it, there was no harm done. Ridgeway
also argued that the documents he was accused of hiding
were not relevant to the underlying dispute, so even if he
didn’t produce them, the lack of harm meant he should
receive no punishment. The Court disagreed and, after
a hearing, found that Ridgeway had acted in bad faith by
not making full disclosures in the case. The Court ordered
him to pay the Stryker’s attorney and expert fees to obtain
the information the hard way. Stryker asked the court to
penalize Ridgeway by deciding the case in Stryker’s favor,
which would have been the ultimate punishment, but the

By Todd A. Harpst, Esq.

Reprinted with permission from the Harpst Ross Ltd. Blog

IT’S NOT THE CRIME, IT’S THE COVER UP – WHY
YOU DON’T HIDE EVIDENCE
Most the topics discussed on the Harpst Ross, Ltd.
blog are geared towards substantive areas of the law, but
sometimes it’s the process that creates the biggest risk to
businesses. Those who have had the experience of being sued
know how onerous, expensive, and frustrating the discovery
process can be – having to search through, filter, analyze,
catalog, and then assemble mountains of digital and paper
records, most of which eventually prove to be irrelevant to
the dispute at hand. For the uninitiated, civil litigation rules
require both sides of a dispute to turn all their evidence
over to the other side, and to respond fully and completely
when the other side requests specific documents and other
information. In many cases, the best evidence is in the
possession of the other party, and the rules require that
party to turn it over.
Clients, as well as lawyers, continued to be awed at the
time and money this process requires, and for the many
businesses who don’t litigate often (and most do not), the
internal resources burned complying with discovery requests
can be devastating. Additionally, some litigants know “bad”
evidence exists within their records, and think by hiding
it no one will ever know. When asked, these parties either
outright lie about the existence of certain evidence, or parse
the request so finely that they can rationalize their way out
of producing responsive information. It doesn’t matter
whether this is done out of some misperceived convenience,
or whether the motive is more nefarious – parties who
withhold information can be, and frequently are, punished
for it, even if the other side is not hurt.
This lesson was dearly learned by the defendants in the
Stryker Corp. v. Ridgeway, et al., U.S. Dist. Ct. W.D. Mich.
1:13 cv 1066, after the district court imposed severe sanctions
on a defendant who allegedly lied about the existence of
emails and other electronic records so he would not have
to turn them over in discovery. The plaintiff, Stryker Corp.
(“Stryker”), fired Christopher Ridgeway (“Ridgeway”)

OHIO LEGAL BRIEFS continues
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OHIO LEGAL BRIEFS continued
Court declined, instead scheduling the case for trial later
this month.
Ridgeway’s “no harm no foul” argument was rejected,
and he was punished for hiding evidence, and then lying
about its existence. It ended up being irrelevant that what he
hid or tried to destroy was not important in the grand scheme
of the lawsuit. There was no smoking gun revealed in the
discovered evidence, although, according to Stryker, much
of what was found incriminated Ridgeway nonetheless. The
point being that Ridgeway’s act of being accused of diverting
business from his employer was made that much worse
when he tried to cover it up. It also made his argument that
the evidence was irrelevant hard to accept – because it was
illogical that he would hide or destroy irrelevant evidence.
The other issue – and perhaps a worse problem than
having to pay the other side’s expenses – was the harm
Ridgeway did to his credibility. When the case goes to trial,
Stryker’s lawyers can ask the Court to inform the jury of
Ridgeway’s conduct trying to hide evidence, and the jury
may hold that against Ridgeway when deciding if he is liable
to Stryker. Imagine the difference in possible outcomes
when going before a jury claiming you did nothing wrong
and turned everything over versus claiming you did nothing

wrong after having been sanctioned for unsuccessfully
trying to hide evidence.
In our experience litigating – and we have done our
share of it – the cover up is almost always worse than the
crime. If you think producing 188,000 emails and text
messages voluntarily is expensive, try paying the price after
unsuccessfully trying to hide those same emails and text
messages. We should all know by now that nothing is ever
truly deleted, and that is especially true now that experienced
litigators know where to look. When dealing with emails
and phone records especially, there is always another party
to the conversation whose records can be discovered. The
litigation lesson from Stryker is that telling the truth is still
the best strategy.
If you have questions regarding the discovery process,
or any other aspect of litigating a legal claim in Ohio, please
contact Todd Harpst or Nick Horrigan, at Harpst Ross, Ltd.
at (330) 983-9971 or tharpst@harpstross.com or
nhorrigan@harpstross.com.

PENNSYLVANIA LEGAL BRIEFS

like allowing a claim to be asserted beyond the applicable
period of limitations if the Claimant did not, or could not
have recognized that a cause of action exists, do not apply to
claims barred by a statute of repose.
Statutes of repose create an absolute bar to claims for
bodily injury or damage to property if they are filed beyond
the defined statutory time period. The statute of repose
time period varies from state to state. In Pennsylvania, the
time period is twelve (12) years from the date on which
construction was completed or on which the design service
was provided. In New Jersey, the repose period is ten (10)
years. In Delaware, it is six (6) years.
These statutes can be a powerful defense to stale claims
for bodily injury or property damage. Recently, I represented
a general contractor which was named as a defendant in a
large, complex, multi-defendant property damage claim
alleged to arise from supposed deficient construction. The
claim was filed in New Jersey, but more than ten years
after the contractor client had substantially completed its
work. The defense costs for this claim alone would have
been substantial, and there were insurance issues which
might have precluded coverage for the claims. However, I
was able to secure complete dismissal of the claim based on
application of New Jersey’s statute of repose.
When faced with a claim for bodily injury or damage
to property alleged to arise from deficient construction or
design, first look to the applicable statute of repose for relief.

Todd Harpst, Esq. serves as Counsel to the Subcontractors
Association of Northeast Ohio (SANEO).

By Andrew B. Cohn, Esquire

FOR RELIEF FROM LIABILITY CLAIMS, FIRST LOOK
TO THE STATUTE OF REPOSE

In today’s litigious environment, it is not unusual for
claims to be asserted for bodily injury or property damage
in connection with building construction completed years
earlier. Claimants can assert that concealed construction
deficiencies, or latent design defects caused a condition
which led to an injury to a person or to property. Such claims
can be serious depending on the nature of the injury alleged.
For example, suits brought on behalf of homeowners’
associations against developers, designers, and contractors
can allege significant damages resulting from conditions
which are claimed to have been concealed or dormant for
many years.
Such claims can be difficult to defend, because of the
passage of time between the design and construction
activity and the alleged damage. The passing of time can
result in relevant records having been destroyed or lost. The
personnel involved in the construction may no longer be
with the defendant company, or even if they are, the passage
of time results in memory loss of potentially key facts.
In recognition of such difficulty, most states have
passed laws called statutes of repose. These laws bar actions
for design or construction deficiencies, whether based in
contract or tort (negligence), if the claim is asserted beyond
a defined time period after constructing or design work
was completed. Statutes of repose differ from statutes of
limitations, which typically require that legal claims be filed
in court within a time period commencing when a cause of
action accrues. The exceptions to a statute of limitations,

Andrew B. Cohn is a partner in Kaplin Stewart Meloff
Reiter & Stein, P.C. in Blue Bell, PA and serves as Counsel to
the Subcontractors Association of Delaware Valley (SADV).
He can be reached at acohn@kaplaw.com or 610.941.2549.
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LEGAL BRIEFS continued

RHODE ISLAND LEGAL BRIEFS

In an attempt to have the arbitrator comply with case
law and/or statutes, etc., it is suggested that the following
language be included your arbitration agreement – no
matter what state you are in:
The arbitrator established hereunder shall have
jurisdiction and authority only to resolve the questions
specifically submitted to him/her, which shall be limited to
interpretation of this agreement and the application of this
agreement to the matters in dispute, which may be presented
through the grievance procedure. In no event shall the
arbitrator be empowered to alter, revise, add to or abolish in
any way the provisions of this agreement.
The arbitrator shall strictly construe and comply with
any and all contractual terms and obligations, all applicable
federal, state, or local laws and statutes, and any noncompliance shall be deemed a manifest disregard of law.
The above language is not a guarantee, but is a good step
to have your case heard on “the merits.”

By Girard R. Visconti, Esq.

INSURANCE – OCCURRENCE V. CLAIMS MADE
COVERAGE
The typical construction insurance policy is known as
an “occurrence policy.” This means that the policy covers
events or occurrences that occurred during the policy period,
regardless of when the claim is made by a third party, even if
the claim is made years after the “occurrence.”
On the other hand, professional liability policies (for
example, for architects, engineers, and those contractors who
do “design-build,”) are known as “Claims-Made Policies.”
The “Claims Made” provision covers claims that are made
during the policy period, i.e. the policy that is in effect at
the time the claim was made. Thus, if a claim is made years
after a construction project is concluded, the insurance that
is in effect at the time that the claim was made (as opposed to
the insurance that was in effect at the time the construction
was ongoing) covers the claim. In the event that there is no
insurance policy in effect when the claim is made, there is no
coverage.
As to either type of policy, it is imperative that once an
“occurrence” or a “claim” occurs, the insured must notify
their carrier immediately so as not to prejudice coverage.

Rhode Island Subcontractors Association
1080 Main Street
Pawtucket, RI 02860
(401) 272-1400
Ronald J. Parrillo, II
President
ron@siteconcorp.com

ARBITRATION PROVISIONS

Girard R. Visconti, Esq.
Executive Secretary/General Counsel
gvisconti@shslawfirm.com

The Rhode Island Supreme Court has held in the past
that it will not upset an arbitration award, even though the
arbitrator made a “manifest disregard of the law,” or did not
comply with case law and/or statutes, etc. On occasion, the
Supreme Court has vacated awards in relation to a disregard
of the law, but those decisions are very rare.

SPONSOR NSA PROGRAMS

In 2016 NSA established a new Sponsorship Program that provides an opportunity for industry suppliers and service
providers to raise their profile nationwide while supporting the programs and services of NSA that promote the business
success of subcontractors. We extend our thanks to the companies listed this month for stepping up as NSA’s Corporate
Sponsors! We greatly appreciate your leadership support!
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OSHA NEWS

By Monica Lawton

on OSHA’s website, though personal identifiable information will be removed. The public disclosure of the records is
expected to “nudge” employers to do more to prevent injuries and maintain a safe workplace.
Equally important in the new rule are requirements
to have procedures that encourage employees to report
work-related injuries or illnesses without fear of retaliation.
These requirements take effect August 10, but OSHA has delayed enforcement to November 1, 2016. Under the new rule,
employers must pro-actively inform employees that they
have a right to report injuries; and must provide reasonable
procedures for doing so, that don’t discourage reporting.
This aspect of the new rules should cause employers to
review their safety incentive programs and rewards to ensure they do not serve to discourage employees from reporting injuries for fear of losing the rewards. Employers
should also review their drug testing policies, since blanket
post-accident drug testing could deter reporting and invite
the scrutiny of OSHA. In light of the new rules, employers
are advised to modify their policies to ensure that drug testing is applied only in situations where it is possible or likely
that drugs contributed to the incident. (Mandatory drug
testing pursuant to DOT or other federal regulations is not
affected by the rule.)
OSHA’s new rules are raising many questions, for which
there are not always clear answers. There have been many
articles written in the past several weeks that provide helpful guidance. For a list of helpful online articles and links,
contact ASM.

LESSONS FROM THE FIRST YEAR OF OSHA’S
SEVERE INJURY REPORTING PROGRAM

OSHA recently issued a report highlighting its findings
from the first year of its “Severe Injury Reporting Program”
which took effect January 1, 2015 and requires employers to
report to OSHA within 24 hours any work-related amputations, hospitalizations or loss of an eye. Over 10,000 severe injury reports were submitted, with construction and
manufacturing accounting for 45% of the severe injuries
and 67% of the hospitalizations. (To view the complete report, with detailed breakdown, visit the OSHA website.) In
two-thirds of the cases, OSHA used the new procedure of
instructing employers to investigate the accident themselves
and produce a “Rapid Response Investigation (RRI) Report”
explaining the root cause of the injury and what the employer has done or plans to do to address the hazard and prevent
a repeat.
OSHA believes the new reporting program and RRI process has been effective in prompting employers to take action
to eliminate hazards, and they intend to continue it. At the
same time, OSHA believes there is still substantial under-reporting, both by smaller companies that may be unaware of
the reporting requirements, and by companies that perceive
the cost of not reporting is too low to be concerned about it.
OSHA plans to step up its outreach efforts on the program
this year, and warns that employers who have intentionally
failed to report are more likely to receive citations with unadjusted penalties of up to $7,000. These penalties will increase by up to 80% when OSHA’s penalties are adjusted for
inflation in August (see more below).

OSHA PENALTIES TO INCREASE

OSHA penalties haven’t increased for more than 25 years,
but that’s about to change. As part of Bipartisan Budget Act
of 2015, Congress required the U.S. Department of Labor to
adjust OSHA civil penalties for to account for inflation since
1990, which means increases of up to 80%. While OSHA
has some discretion in the amounts imposed, it is likely to
implement the maximum increase in most cases. The new
penalties per citation would be:
• Other than serious violations: $12,600
• Serious violations: 		
$12,600
• Willful violations: 		
$126,000
• Repeat violations: 		
$126,000
The new penalties will apply to citations issued after August
1, and will be adjusted annually for inflation in January each
year.

OSHA’S NEW ELECTRONIC RECORDKEEPING
& REPORTING RULE

Under a new OSHA rule, which takes effect January 1,
2017, all industries with 250 or more employees must submit
data to OSHA electronically from Forms 300, 300A and 301,
on an annual basis. Construction industry employers with
between 20 and 249 employees must also send data to OSHA
electronically, but from OSHA Form 300A only. The form
300A for 2016 must be submitted electronically by July 1,
2017, and electronic submission of the other forms begins
in 2018 (for the 2017 year). Starting in 2019, the submission
deadline will be March 2 each year.
Information from the forms will be posted electronically
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TECH TALK

DRONES IN CONSTRUCTION ARE TAKING OFF
The use of unmanned aerial vehicles (a.k.a. drones)
in the design and construction industry has increased
dramatically just since 2014, when the FAA first created the
regulatory structure for commercial users of drones. More
than a third of all FAA applications list construction, real
estate or utility/energy/infrastructure as the intended use.
Drones are ideal tools in AEC industry for a number
of reasons: they are small and lightweight, and can go to
places where humans and machinery cannot; they have
extraordinary data- collection capability; and they are
efficient and inexpensive, resulting in many cost-saving
opportunities.
Before running out to get one, however, there are a number
of important considerations.

Aside from the legal requirements for the commercial
use of drones, there are other practical considerations,
including the obligation to get proper permissions from
owners and give proper notices to everyone on site; the
need to be cautious about the data collected and how it is
used (and know how to convert it to useful information);
and the need for proper insurance, as the use of drones is
not covered by CGL policies.
For more information, we encourage you to read the
highly detailed article, Dozers and Dump Trucks and
Drones? Oh My, from the law firm of Dinsmore and Shohl
LLP, available on their website, www.Dinsmore.com.
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NSA OFFICERS

ABOUT NSA

The National Subcontractors Alliance was formed to connect
associations across the United States that share a common purpose, and
provide a forum to exchange information and influence the national
debate on construction issues.
Membership in NSA is open to any local, regional or state association
that is dedicated to promoting the interests and protecting the rights
of construction industry subcontractors. NSA member associations
represent 4,000 businesses in virtually every specialty trade, as well as
companies that provide supplies and services to the industry. Annual
membership dues are currently $1,500 for any association with fewer
than 100 members; and $2,000 for organizations with more than 100
members. All new members enjoy a first year membership rate of $500.
For more information about NSA, contact NSA’s Executive Director
Lynne Black at 866-889-9701, ext 22.

THE MISSION OF NSA

The mission of the National Subcontractors Alliance is to promote
the exchange of information between its member organizations, and to
foster opportunities for representation at the national level on industry
issues.

ACTIVITIES

NSA connects construction industry leaders and provides a wealth
of information and resources to help build your local organization
and promote the business success of your members. Whether you
are a staff executive or volunteer leader, you will benefit from NSA’s
many activities, including Annual Conference, Executive Directors
Network, Attorneys Council, NSA Today newsletter, participation in the
ConsensusDOCS coalition, Meridian One benefits program, and more.
NSA’s signature event is our two-day Annual Spring Conference,
which features a full agenda focusing on business and construction
industry news and trends, as well as association management issues
and best practices. See back cover for information on our 2017 Spring
Conference in Nashville, Tennessee!

President - David G. Cannistraro
Associated Subcontractors of
Massachusetts (ASM)
J. C. Cannistraro, LLC
80 Rosedale Road, P.O. Box 413
Watertown, MA 02471
617-926-0092
www.cannistraro.com
davec@cannistraro.com
Vice President - Tom McIndoe
Northeastern Subcontractors Association (NESCA)
AM Contracting, LLC
290 Elmwood Davis Road, Suite 290
Liverpool, NY 13088
315-457-0394
www.amcontracting.com
tmcindoe@verizon.net
Secretary - Monica Lawton
Associated Subcontractors of Massachusetts (ASM)
15 Court Square, Suite 840 Boston, MA 02108
617-742-3412
www.associatedsubs.com
mlawton@associatedsubs.com
Treasurer - Virginia “Ginny” McFarland
Association of Subcontractors & Affiliates (ASA
Chicago)
2200 E. Devon-Suite 261
Des Plaines, IL
847-827-8336
www.asachicago.org
ginny@asachicago.org
Executive Committee Member at Large
John Lloyd
Minnesota Subcontractors Association (MSA)
1123Glenwood Avenue, Suite 100
Minneapolis, MN 55405
763-413-0669
www.msamn.com
info@msamn.com
Past President- Dennis Brown
ASA Chicago
Commercial Carpentry Corp.
625 W. University Dr,
Arlington Hts, IL 60004
847-398-0077
www.commercialcarpentry.com
dbrown@commercialcarpentry.com
NSA Executive Director- Lynne Black
637 Vernon Odom Blvd.
Akron, OH 44307-1866
866-889-9701 Ext. 22
www.nationalsubcontractors.com
director@nationalsubcontractors.com
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2016 SPONSORSHIP

SUPPORT OUR ORGANIZATION
The National Subcontractors Alliance brings together leading associations from across the United States,
representing over 4,000 specialty contractors and related businesses. NSA provides a forum to exchange
information, promote best practices, and inuence the national debate around construction issues. Raise
your prole with our national membership base while also raising support for the programs and initiatives
that help thousands of construction professionals.
PLATINUM SPONSORSHIP - $5,000
Benets for our Platinum Sponsors include all Gold Sponsorship benets plus:
•
•
•

One (1) 100-150 word feature/corporate prole in NSA Today
Complimentary attendance for (1) at the NSA Conference, with opportunity to introduce your
company from the podium
Two (2) opportunities for promotion through NSA member associations, in newsletters or other
communications to members, or social media forums

GOLD SPONSORSHIP - $2,500
Benets for our Gold Sponsors include:
•
•
•

Logo placement on our website, for a full year
Logo placement in NSA’s periodic publication NSA Today, available in print and online
Logo placement in the annual NSA Conference brochure and program

YES - We would like to be an NSA corporate sponsor!
Firm:
Contact:
Phone:

E-mail:

Sponsor Level

Amount:

Payment Method

Check

Sponsorship funds directly support
the mission and operations of the
National Subcontractors Alliance
and allow us to be a strong voice for
specialty contractors.

Credit Card (Circle One)

Account Number
Exp. Month

Year

Card Holder’s Signature
Name on Card (print)
Billing Address

Security Code

To become a sponsor, contact:
David Cannistraro
President, NSA
davec@cannistraro.com

National Subcontractors Alliance, Inc. | 637 Vernon Odom Blvd. | Akron, OH 44307-1866
PHONE: 866-889-9701 EMAIL: director@nationalsubcontractors.com
www.NationalSubcontractors.com
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2017 NSA SPRING
CONFERENCE
WATCH FOR INFORMATION SOON
ON THE 2017 NSA SPRING CONFERENCE
NSA’S SIGNATURE ANNUAL EVENT!

Two full days of valuable information exchange with colleagues from across the nation,
together with informative sessions on construction industry developments,
legislative updates, and best practices in association governance and management.
All tailored to the needs of volunteer Association Leaders and Executive Staff.
Open to the leadership of any local, state or regional association
dedicated to promoting and protecting the rights and
interests of specialty contractors in the construction industry.

JOIN US!
Contact NSA Executive Director
Lynne Black for more information:
director@nationalsubcontractors.com

(866) 889-9701
(330) 762-9960
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