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PUNCH LIST
The voice of the Subcontractor’s Industry

WALK ON THE CAPITOL
The 2019 Walk on the Capitol was last
week. 11 people from SAM attended
the bi-annual event. Thank you to
everyone who took the time to
participate in this important event.
The Texas Construction Association is
our voice in Austin.
They are
continuously working to improve the
rules in which subcontractors must
currently abide. Your company becomes
a member in the TCA when you join
SAM. By joining forces with other trade
associations in the state, our voice is
louder, and real change can be affected.
The TCA compiled a list of the items to
discuss with the legislators. This is a
brief summary of those issues. The
information can also be found on our
website.
1.

2.

Employment Issues - Paid Sick Leave
has been a hot topic in Dallas and
Austin in recent months. Under the
proposals that have recently been
made in the local municipalities, sick
leave laws can vary from city to city.
Under this structure, these rules can
be difficult to navigate because of
city boundaries. The TCA is working
on
legislation
that
makes
employment issues a State issue and
not a City issue. That way everyone
will play by the same set of rules
with regard to employment law.
Lien Law Modernization - You’ve
heard about it for many years, but
we are in desperate need of change
in this area. The TCA created a flow
chart to illustrate the process sub-

3.

4.

5.

contractors must follow to capture
payment on projects. You can find
that flow chart on our website.
Melissa Lesch with PCL Contract
Bonding shared that she caught one
legislator’s attention when she
expressed that our lien law process
is
more
complicated
than
California’s.
The TCA is also
proposing a web-based system that
will include all of the owner and
general contractor information for
all projects. As of last week, this
was the only item that was a bill of
legislation for review.
Design Defect Legislation - Currently
if there is a design defect by which
you fabricate or install materials on
a project, you, the subcontractor,
are ultimately responsible for any
defects related to the design. We
are the only state in the country
that has this legislation in place yes, the ONLY state in the country!
Statute of Repose - TCA is still trying
to reduce the amount of time from
10 years to a shorter time period.
Five years after construction, it is
difficult to differentiate normal wear
and tear defects from construction
defects. By decreasing that time,
subcontractors will no longer be
liable for issues that arise from
normal wear and tear.
Retainage - TCA is fighting to get
subs their retainage quicker. They
are also working to make sure subs
who have completed work on a
project that results in foreclosure
are able to collect their retainage.

Join us next month:
March 7 (Dinner Meeting)
How Subcontractors Helped Man
Reach the Moon

Stay tuned to our website, Facebook
page, and LinkedIn page for more
information on how TCA is working for
us this session.
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WHO ARE YOU PAYING, ANYWAY?
This is a cautionary note for all
businesses, not just the constructionrelated ones, but because it happened in
a high profile way with a local general
contractor, it makes good reading!

arrested, but the money has not been
recovered. And, the school district is still
on the hook!

In late 2018, the Crowley Independent
School District was contacted by a
person claiming to be the accountant for
Steele & Freeman General Contractors,
Inc., who had several projects going for
the school district at the time. The
accountant notified the school district
that Steele & Freeman had "new
banking information," and that future
wire transfer payment should be made
to the new bank.

We can all take several lessons from this.

Ever responsive, the school district's
accounting people made the change
immediately, and even verified that it
was a valid bank account by doing a test
wire of one dollar.
Immediately thereafter, the school
district paid two payment applications to
Steele & Freeman, aggregating just shy
of $2 million. And you know what
happened next.
The accounts did not belong to Steele &
Freeman; they belonged to Donald
Conkright, an enterprising thief from
South Florida, who immediately bought
a new BMW, $70,000 worth of Rolex
watches, and withdrew virtually all of
the balance within the next five days.
The sticky-fingered thief has been

BE WARY, BE CAREFUL

First, ensure that you have appropriate
accounting controls in place such that
account creation and modification is
administered with cross-checks, to
ensure that changes like this cannot be
made unilaterally. If you receive notice
from somebody about an account, be
sure that you independently verify it by
contacting
known
and
trusted
representatives, rather than relying on
inbound contacts.
Second, be judicious in what information
you publish, and to whom. The scam on
the Crowley Independent school District
would not work if the scamster had not
possessed fairly timely knowledge of the
contracts between the two affected
parties. There's nothing wrong with
publishing project information for
marketing purposes, but if you're not
doing that, make sure you have private
project information reasonably well
protected from disclosure. This is a good
idea for competitive reasons, as well,
anyway.
Third, it's always a good time to review
your in-house security and moneyhandling procedures; many construction
businesses grow from being a "mom and

Stay safe out there!

pop" operation to being much larger,
while the in-house systems never
change. This writer has dealt with
literally dozens of circumstances of the
trusted, long-term employee stealing
money from their subcontractor
employer, usually by paying personal
bills from company accounts, abuse of
company credit cards and credit
accounts, and even establishing shadow
employees who collect paychecks, and
don't even exist. A good CPA, and
periodic independent review of your
books and accounts by your CPA (maybe
even a true audit every now and again)
can be very useful in protecting you
from fraud.
There are some very sophisticated
"cyber thieves " (and plain-old thieves)
out there these days – don’t be a willing
victim!
Sewell “Spike” Cutler
Cutler-Smith, P.C.
Park Central 7
12750 Merit Dr.
Suite 1450
Dallas, TX 75251
214.219.0800
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MEMBER SPOTLIGHT: CUTLER-SMITH, P.C.
This month’s Member Spotlight is CutlerSmith, P.C., the law firm that assists
SAM.

less to say, this is a significant
accomplishment, and two of the
attorneys at Cutler-Smith have earned it.

Cutler-Smith
was
formed in 1998 by
Darrell Smith and
Sewell
“Spike”
Cutler. The law firm
focuses
on
representation of
commercial trade
contractors and the
unique issues they
face. Cutler-Smith provides exemplary
legal assistance in all areas of business,
including
litigation
and
dispute
resolution, business entity creation and
maintenance, contract review and
negotiation, assertion and protection of
lien and bond claim rights, commercial
collections, employment issues and
general business counsel.

Spike has been SAM’s General Counsel
(A.K.A. Damn Lawyer) since its inception
in 1992. In fact, after Norma Mann,
SAM’s first Executive Director, passed
away
unexpectedly,
Spike
was
instrumental in the continuation of our
association. In the months and years
following
Norma’s
death,
he
experienced several meetings with less
than 10 people in attendance. Over the
years, in all of the good times and bad,
there is no doubt that Spike’s passion for
SAM and its mission played a very big
part of its success today.
At our
meetings, his charismatic personality
captures the room. His knowledge of
the construction industry and the issues
subcontractors face is impressive to all
who meet him. For new attendees, his
knowledge and confidence can be
intimidating, but it just takes one
conversation with Spike for each new
face to feel comfortable and welcomed
by him.

In 2016, Spike Cutler and his partner,
Garrin Fant, became Board Certified by
the Texas Board of Legal Specialization in
Construction Law. There are several
areas in which a lawyer can obtain the
Board Certification, and collectively only
7,400 attorneys out of the 100,000 in
Texas have earned a board certification
in a specialized area. The TBLS website
lists about 125 attorneys with the
certification in Construction Law. Need-

I can also say from experience that he is
an amazing friend to everyone he meets.
I attribute much of my success to Spike’s
belief in me and my abilities. He has
become a mentor to me and one of my
most valued friends. I have enjoyed
working on SAM with him, and I am
eager to see what more we can do to
improve and grow the association.
While Spike is SAM’s General Counsel,
the other attorneys in the firm are
fantastic people to know. He and Darrell
have built a very strong team at CutlerSmith. Be sure to keep their contact
information handy in the event you need
an attorney to assist you with your
business needs.

Spike has been married to his wife, Celia,
for 35 years, and they have a 22 year old
son, Tommy. In his free time, Spike is an
avid pilot, and he enjoys following pilot
boards online. He likes to read, play
with electronics, and travel with his wife.

MEMBERSHIP ANNOUNCEMENTS
BINGO WINNERS

Midway Sealcoating’s work at J.D.
Trissell Field in Clarksville, Texas

Send us news and pictures for the
Punch List!
execdir@sam-dfw.org

Steve Paxton and Matthew Hoffman
with Astro Sheet Metal and Brett
Lamm with BB&T Bank attend a
Stars Game in January to celebrate
Astro’s purchase of a building.

Congratulations to Lisa Burkhardt with Sigma Marble &
Granite and Denise Ervin with Texas Specialties on
winning our first round of BINGO!
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UPCOMING EVENTS
Thursday, March 7
Dinner Meeting
How Subcontractors Helped Man
Reach the Moon
MCM Elegante Hotel
2330 W. Northwest Highway
Dallas, TX 75220
Happy Hour/Registration: 5:00 p.m.
Dinner & Presentation: 6:00 - 8:00

Thursday, February 28
Networking Happy Hour
Macaroni Grill
2437 S. Stemmons Freeway
Lewisville, TX 75067
5:30 - 7:30 p.m.
*Sponsorships Available*

Thursday, April 11
Contract Language Seminar
Cutler-Smith Office Building
12750 Merit Drive
Education Center - Bldg 7
Dallas, TX 75251
Registration: 11:00 a.m.
Seminar: 11:30 a.m. - 4:00 p.m.
Boxed Lunch Served

Selena Zarate, Spike Cutler,
and Wendy Lambert with CTSA

OUR ASSOCIATION LEADERSHIP
Board of Directors
Gary Ardis
Anderson Asphalt & Concrete Paving

George McGraw
Plains Capital Bank

Doug Cook
City Wide Mechanical

Billy Neu
Neuco & Associates

Paul Holden
Facility Construction Services

Don Weempe
Master Construction and Engineering

Rocky Epps
Complete Landsculpture

Selena Zarate
Groves Electric

MaryEllen Evans
Trade Management

Executive Director
Carrie Edomm

Committee Chairs
BPI: Gary Ardis
Membership: MaryEllen Evans
Programs: Selena Zarate
TCA Representative: Paul Holden
Legal Counsel
Spike Cutler
Cutler-Smith, PC
scutler@cutler-smith.com
If you’re not a member of SAM, contact
us for an application!
execdir@sam-dfw.org

Subcontractors Association of the Metroplex
P.O. Box 210261 | Bedford, Texas 76095
972.482.6677

